
JT

136. P.S. Parmar.  SDE.

through CGMT BSNL,

Gujarat Circle, Ahemdabad
137. Sathiyan D, SDE,

through CGMT BSNL,

Tamil  Nadu Circ le,  Chennai
138..  Kumareshan G, SDE.

through CGMT BSNL,

Karnatak Circle, Banglore
139 Rajeshwari K, SDE,

through CGMT BSNL,

Tamil  Nadu Circ le,  Chennai
140. Sivagama Sundar i  S,  SDE,

through CGMT BSNL,

Tamil  Nadu Circ le,  Chennai
141. J i tesh Kumar,  SDE.

through CGMT BSNL,

Punjab Circle, Chandigarh
142. J K. Patel ,  SDE,

through CGMT BSNL,

Gujarat Circle, Ahemdabad

All the respondents be served
through Bharat Sanchar Nigam Ltd.
Bharat Sanchar Bhuwan,

4th Floor Janpath,  New Delhi_1 10001

. . .  . . .  Respondents
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To

Hon'ble Chairman and his other
Companion Members of the
Central Administrative Tribunal.

The humble Application of
the applicants above named

Particurars of the order against which the Apprication is f ired:_
That the Applicants are aggrieved by the order issued by the
Department of rerecommunication vide retter No.2-32i2001-srG_
ll dated 2g'07'2008, by which the officiar Respondent assigned
seniority to the SDEs, the private Respondents mentioned at
sl 'No' 4 to 142 much before they quarif ied Departmental
Qualifying Examination (in short DoE) and Lirnited Deoartrnental
competit ive Examination (in short LDCE) and who are much
junior in service to the appricants and are promoted as sDEs
much rater than appricarrts, and arso by the promotion order
issued in respect of 52 private respondents in srs Grade of rrs
Group 'A' (Divisionar Engineer) vide BSNL corporate office retter
No'412-2sl20'g-pers-r dated 29.09.2008 which are iregar,
unconstitutionar and viorates the fundamentar rights guaranteed to
the Applicants and members of the Association namery Ail India
Bharat sanchar Nigam Limited Executive Asscciation under
Articles 14 and 16 of the Constitution of India.



(a)

(b)

(c)
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Passed by

Passed on

: Respondent Nos. 1 to 3.

:1.2.2007 , 2B.OT.ZOOB and 29 09.200S.

subject in relief ; To quash the said retters No. 2-3zr2oo1_
src-lt dated zB.oz.2oo} and 412-2s/zoo8-pers-r dated
29.09'2008 and assign the seniority to the said resp.ndents onry
when they become erigibre after passing the Depanrnentar
Qualifying Examination in short DQE & Limited Departmental
Competitive Examination, in short LDCE.

JURISDICTION OF THE TRIBUNAL

That by the Notification No, p 13030/srzooaNrdated 31,10,2008
passed by Department of Personnel and Training under Section
1a(\ ot the central Adrninir trative Tribunal Act, all the services
under Bharat sanchar Nigarr Limited (hereinafter referred to as
BSNL) have come under the jurisdiction of the central
Administrative Tribunar. Ail the Appricants are vrorking in the
BSNL and are firing an Ap prication under section 25 of the
central Administrative Tribun ll Act so that the present petition be
heard by the principal Bench

LIMITATION.

The Applicants submit that the impugned ortiers/retters are dated
28'07.2008 and 2g.0g.200g, which are very much within the
limitation prescribed in Section 21 of the centrar Administrative
Tribunal.

2.

3 .
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FACTS OF THE CASE.

That the Appricants berong to Terecom Engineering service
Group B cadre (hereinafter referred in short as TES Group B irr
BSNL) and presenily they have been working as sDEs/orriciating
Divisional Engineers at different stations.

That, the Recruitment to the sDE cadre (Formerry Assistant
Engineer in short AE now designated sub Divisionar Engineer in
short sDE) i 'e. in TES group 'B' service was made from the
feeder cadre of the Junior Engineers in short JEs (now
designated as Junior Teiecom otficers, in short JTos) on the
basis of Telegraph Enginr ering service Group-ll Recruitment
Rules, 1966 in short TES gfr Llp _ll RR- 1966.

That, Teregraph Engineerirg service Group -t Recruitment
Rures, 1966 were superseced on 7th May, 1gB1 by Teregraph
Engineering service Group 'B' Recruitment Rures, 1gg1. photo
copy of rES group 'B' RR- '9g1 is annexed as Annexure A-1 to
this afrplication.

That,  as per TES group,B RR_ 1gg1, mode of  f i l r ing up of  TES
group post was on promotion basis amongst the Junior
Engineers in short JEs (now designated as Junior Telecom
officers, in short JTOs) as detailed below: _

As per column 12 of schedule in above RR_

(i).66 2/3 percent of the TES group ,8, (now Sub
Divisional Engineer in short SDE) post by selection
amongst the JEs (now JTOs) on the basis of
Qualifying Examination conducted by department in

4.2

4.3

4.4



a(
accordance with the provisions laid down in appendix-
r, appendix-t and Appendix-* to these Rures.

(ii). 33, 1/3 percent of the TES group ,8, posts byselection amongst the JEs (now JTos) on the basis ofLimited Departmental Competitive Examination, inshort LDCE, conducted by departrnent in accordance
with the provisions laid down in appencfix-|, appendix-
f f and Appendix_f ll to these Rules.

Rule 2 of Appendix I to the rute provided as
follows: _

2'(i) 66-2/3 per cent by a dury constituted
Departmental promotional 

Committee from theofficials who have quaiified in the Departmental
Qualifying Examination in short DeE.

(i i) 33-1i3 per cent through Limited Deoartmenta!
Competit ive Examination on the basis of relative
merit.

(iii)The inter-se seniority of the officiars who havequalified in the Dr
and those *n"'onil'T:f:1'tin;:'iffiH
Departmental Competitive Examination shall be in theratio 2.1 starting with the officers setected by themethod of selection by the Departmental promotion
Committee on the basis of Departmental eualifying
Examination,,, in short DeE^,
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As per Rule 5 of Appendix-l etigibit ity of JEs (
Now JTOs) for appearing in each part of the
examination was five years regular service in the
grade of JE /JTO on the 1rr January of year in which
the examination is held.

Rule 4 of Appendix l l l  provided that
candidates sha, have the option to take both the
examination together or to take Departmental
Quarifying Examinations init iaty and then Limited
Departmental Competitive Examinations in
subsequent years. But for appearing in the Limited
Departmentar competitive Examinations it shail be
obligatory to qualify in the Departmental eualifying
Examinations. In other words if a candidates takes
both the examinations together and fairs in the
oualifying part, he wil l not be considered for the
competitive examinations of that year or tit quarifies
in the qualifying examination,

Rule 5 of Appendix lll further stated that
those who hao qualified in the e>:aminations held
before the commencement of the 1gB1 Rules, shall
be deemed to be qualified in the Departmental
eualifying Examinations for the purpose of
appointment against 66-2/3 per cent quota

There were some amendments to the Recruitment Rures 1gg1
which further crarif ied that minimum marks in conrpetit ive
examination specified in 1gB1 Rures wourd be in each paper and
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i t  was also stipurated that method of serection of candidates for
promotion against 2/3'd quota of vacancies from amongst those who
have qualif ied Departmentar euarifying Examination on the basis of
seniority cum fitness.

That the Recruitment Rures, 1981 were amended by a Notif ication
dated 2nd May, 1gg6 onry to change the name of the service from
Telegraphs Engineering services to Terecommunications
Engineering Services and Rules were also renamed as
Telecommunication Engineering services Group,8, Recruitment
Rules Further more, there was a change in the composition of the
Departmentar promotion committee for recommending promotion
and also the eligibirity criteria for appearing in the quarifying and
competit ive examination. This condition amended from time to time
and as per amendment in May 1gg6, er ig ib i r i ty condi t ion became JEs
(Now JTos) recruited against the vacancies of a year ordinarily not
less than 5 year prior to the year of announcement of such
exarnination.

That recruitment of alr appricants in the feeder cadre fails between
the years 1978 to 1994, and had taken their Departmentar euarifying
Examination way back from 19g5 to 1991 and had joined on the post
of  rES Group'B' f rom 1994 to 199g as per Recrui tment Rures 19g1
against 2/3'd quota of Departmentar euarifying Examination.

The detail of Recruitment year and promotion year of appricant is
annexed with this application as Annexure A-2

That in the year 1996, Recruitment Rures 1gg1 stood superseded by
new Telecommunication Engineering service Group B Recruitment
Rules, 1996 which came into force on 23.07.1g96. Under the said
Rules, 75o/o quota was to be fiiled up amongst the JTo on seniority
cum fitness basis and 25% quota was to be fited

4.7 & 4.8

4 .9
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up on the basis of LD.E. A true and correct copy of TES
Recruitment Rures, 1gg6 is ?nnexed with this petrtion and marked
as ANNEXURE A_J.

4'10 That since no LD.E was herd, therefore some JTos of sc/sT
and arso other category, who courd not have been passed the
Departmental Qualifying Examination held in 19g5, 1gg7, 1ggg,
1ggg, 1gg0 and 1 gg1 fired cases before the central
Administrative Tribunal, Ernakulam, Kerala including
o'A.No.14g7 0f 1gg6 seeking direction for conducting Quarifying
cum competitive Examination for the vacancies avairabre prior toconring into force of Recruitment Rures, 1996. rn fact, the Dor
submitted affidavit before Hon'bre supreme court on 25.10.1996
in slp (civir) No. 26071/1gg5 that the vacancies are to be firedup according to the Rures in existence upto the date of vacancies.
Accordingry Hon'bre supreme court passed judgment dated25.10.96. Taki'g advantage of this order passed by the Hon,bre
supreme court, the sc, sr and oc categories submitted thatsince the vacancies under LD.E quota fating upto 22.07.1996
prior to the commencement of Recrtritment Rures, 1gg6 were notfited, therefore the direction be issued to the department
accordingly.

4'11 That the centrar Administrative Tribunar, Ernakuram, Kerara videi ts order dated 1.5.gg in o.A.No. 1497/1996 and in otherconnected cases directed the Department of Telecommunication
to hord a combineo ouaiirying cum competit ive Examination withthe following directions.
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"Fara 35- In sum, we direct that the Department shall f i l l  up
the vacancies arising up to 22.07.g6 onry with the officials
of JEs/JTos cadre who have quarif ied and may quarify
themserves at the euarifying Examination part of the DE,
one combined Departmentar Examination for the quota of
sc/sr vacancies for the TES Group -B cadre earmarked
tor the euarified officers and fiil up 1/3,o quota earmarked
for the competitive otficers who have qualify themselves or
may quarify themserves at the same combineo
Departmentar cum competit ive Examination. The posts
earnnarked tor sc/sr in the promotionar cadre of TES
Group 'B' are directed to be fi l led up aporopriately with the
qualified SC/ST officials from the feeder cadre of JEs/JTOs
based on the results of this Fxamination. As we have
arready directed, that the combineci Deoartmenta!
Examination shail be her<i by the Dor within six rnonths
fronn the date of receipt of a copy of this order,,,

4'12 That in compriance with the directions of the Hon,bre central
Administrative Tribunar, Ernakuram, Kerara dated 1.5.gg, the
Department held DeE and LDCE for sc/sr candidates and Limited
Departmentar competit ive Examination for erigibre oc category
candidates who had arready passed DeE herd in previcus years
i .e.  1999, 1gg0 and 1gg1 as per TES Group ,8,  Recrui tment Rures.
1gg1 to fi i l  up the LDCE quota vacancies arose between 1gg4_g5 to
22.7.1996 and 2/3'd quota vacancies against scisr quota for 1994_
95 to 22.7.1996. -r-he 

said examination was hercr in November, 2000
and resurt of LDCE was decrared on 4.2.2002 for 16 candidates
and on i1.11.2002 for six candidates.
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4.13 That,  or ig inar pet i t ion No. 21656 of  2001 and o.p.  No.371 34101
were arso fired before the Hon,bre High court of Ernakuram, Kerala
to stay the order passed by centrar Administrative Tribunal
Ernakuram Bench in oA No. 91/1gg9 and 1633/9g respect ivery in
which Dor was directed to conduct the DeE and LDCE for the
candidates rike the appricants of aforesaid oA, against the
vacancies that had arisen before 22-7-1gg6. Hon,ble High court of
Ernakuram, Kerara in rnterim apprication No.35256 of 2001 in
o.P.No.21656/01 vide its order dated 2g.1.2002 passed an interim
order dur ing pendency of  o.p.No.21656/01 direct ing the
Department to conduct the supprementary euarifying cum
competit ive Examination LDCE for ail candidates who were not
allowed to appear in examinations herd in November, 2000 and
eligible for appearing in the above said examination according to
Recruitment Rures, 1991 for vacancies of rES group B posts for
the years 1994-95 and i99o-96 upto 22.7.96 i.e. before the
promurgation of Recruitment Rures, 1996. In the order dated
28.1.02 it was stated that the emproyees simirarry praced rike him
who appried for appearing in the speciar supprementary Quariff ing_
cum-competit ive Examinaticn shail be considered for promotion
against the 33, 1/3 percent rimited Departmentar competit ive
Examination quota of vacancies. In other words, the petit ioners
shail conduct speciar supprementary Quarifying_cum_competit ive
Examination in continuation of the one conducted earrier as per
Annexure A7 in the o.A. in compriance with the impugned order of
the Tribunar. The resurts arso shail be pubrished. However, the
question of considering them for promotion against the 33 113%
quota wit be decided whire disposing of the originar petit ion. A true
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and correct copy of the Order dated 28J.2002 is annexed hereto and

marked as ANNEXURE R-4.

4.14 That in compliance with the order of the Hon'ble High Court dated

28.1.2OO2, a supplementary examination to Qualifying cum

Competit ive Examination held in the year 2000 for vacancies, against

1/3'o quota of TES group'B'posts forthe years 1994-1995 and 1995-

96, (up to 22.07.96) was held in September, 2003 for the candidates

of OC category. ln the said examination JTOs recruited against the

vacancies of a year ordinari ly not less than 05 year prior to the year of

announcement of such examination, were el igible. l t  wil l  be worth to

mention here that i f  the said examination would have been held in

1996, only the JTOs recruited against the recruitment year 1992 would

have been el igible to appear, but the department al lowed the

candidates who were recruited against the recruitment year 1992,

1993 & 1994 and in this manner DOT allowed the private respondents

whose names are mentioned at Sl. No. 123 to 142. who were not
el igible to appear in the examination held in November 2000 &
september, 2003. Further, in the said examination, some of the
private respondents whose names are mentioned at sl.  No. 4,5,6,g
and 9 ere neither el igible for appearing in the said examination held in
November 2000 and september, 2003 nor they had applied in the
year 1998 because they had already been promoted in 1gg4 ani.1 in.,
said LDCE was held for the vacancies arose between 1994-g5 to
22.07.96. In fact the respondents did not al low the. TES group B
Officers Promoted against vacancies prior to 1gg4 as is even clear
from one of the representatives submitted to the respondents and the
replyi given by respondent treating them ineligible. A true copy of the
representative alongwith reply of respondent is annexed as

All the private respondents declared successful in the
said examinations in parts furlher vide BSNL office letter No. 5_
3/2004-DE(c) dated 13.12.2004 for 141 candidates and dated
13.9.2006 for three candidates.
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That, vide BSNL Corporate Office letter No.2-1012004-Pers-ll dated

13.04.2005 promot ion order of  116 pr ivate respondents in SDE

cadre, were issued. However, all these candidates had been

already promoted as SDE in 2000 or 2001 as per TES Group B

Recruitment Rules 1996. By these Orders their staff no. were also

changed but their date of promotion was treated the same as per

order issued in 2000 & 2001. The new staff no. was in series of

37,000 and 38,000, however that was wrong and misguiding the

other senior SDEs.

That the said Original Petit ion No.21656 of 2001 finally came up for

hearing before the High Court of Kerala in 2006 and by its f inal

judgment and order dated 13.07.2006, the Hon'ble High Court  of

Kerala directed the official respondents to assign the seniority to

the private respondents against the vacancies arisen before

23.7.1996. A true and correct copy of the judgment and order dated

13.7.2006 passed by the Hon'ble High Court of Kerala is annexed

with this petit ion and marked as ANNEXURE A-5.

That in compliance of the above order dated 13.7.2006, the

Department of Telecommunication issued a provisional seniority l ist

vide letter No.2-3212001-STG-Il dated 27.9.2006 and final senior:ity

l ist vide DOT letter dated 01.02.20A7. The said final seniority l ist

was circulated by BSNL HQ letter F.No.15-8/2006 Pers-ll dated

13.2.2007. A true and correct copy of the seniority l ist issued on

1.02.2007 vide BSNL letter dt. 13.2.2007 is annexed hereto with

this application and marked as ANIIEXURE A-6.

4 . 1 5

4 . 1 5

4 . 1 7

4.18. That according to the said seniority l ist, Private respondents were

assigned seniority against the vacancies for the year 1gg4-95,
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1995-96 and up{o 22.02.1996 wnicn wae aosoi." ':ery css.r.{:cn/ {o
the law laid down by the Hon'ble Apex court in catena of
decisions. lt is further submittec that the Respondents appeared
in the DQE and LDCE examination herd either in the year 2000 or
2003. They should not have been assigned the seniority from the
date of occurrence of vacancies. The Hon'ble supreme court in
catena of decisions has laid down that if quota and rota Rules are
broken then the persons who have become eligible later on, could
not be given seniority from the date prior to their promotion for
that post as they are not borne in the cadre on the date of
occurrence of the vacancies but they have lien and rignr in the
cadre from the date they had officiated or oronioted on the said
posts and not prior to that. No retrospective seniority could have
been assigned to them from the date of occurrence of the
vacancies and it is also clearly explained in paragra ph 2.4.2 of
oM 22011/7i86-Estt (D) dated 03.07.1986 of the Govt. of India,
Deptt. of Personner and rraining that para unfi i led vacancies
should be carried forward i r subsequent years and accordi'gry
senio|ity should be fixed in s ubsequent years only. Furfirer, it wil l
be worth to mention herr that LDCE is a form of direct
Recruitment, Limited to Depa rtmental candidates only. Therefore,
in their case also any candid ltes appointed on the basis of LDCE
can not have retrospective appointment. lf on the other hand
LDCE quota appointee is arso treated for ail purposes a
promotee, then appointmerrts against vacancies in the quota
meant for LDCE candidates is to be Governed by Departmental
Promotion committee procedure as mentioned in parag raph 2.4.4
of oM 2201irsr16-Estt (D) dated 10.03.1989 and in paragraph
6-4-4 of Dop&T oM No. 22011rsr}6-Estt(D) dated 10.04.89 as



3 g

amended by O.M. No. 2201115191 Estt .  D dated 27.3.97 of  the

Govt" of lndia, Deptt. of personnel and Training, which state that

promotions wil l have only prospective effect even in case

vacancies relate to earlier years^ Further as a fundamental rule,

that seniority starts after date of appointment on the post, is being

adopted by Department in case of promotions against 2/3 quota

of vacancies in TES Group 'B' cadre. Which is clear from the facts

that no consequential benefits l ike ante dated seniority, back

wages or notional date of promotion etc are given to such

promotees from the date, vacancies arise against which they are

promoted even after the officer fulf i l ls the all eligibil i ty conditions

(like DQE passed) for promotion on the date of vacancies arise

and vacancies could not be fi l led up due non-conduction of DPC

in that year. Photo Copy of OM dated 03.07.1986 and dated

10.03.1989 is annexed as Annexure A-7 and Annexure A-8

respectively to this application.

4.19. That it is also not out of place to mention that Rule 4 of Appendix

ll l  of recruitment rule of 1981 provided that candidates shall have
the option to take both the examination together or to take
Departmental Qualifying Examinations init iaily and then Limited
Departmental competit ive Examinations in subsequent years. But
for appearing in the Limited Departmental competit ive
Examinations it shall be obligatory to qualify in the Departmental

Qualifying Examinations. In other words if a candidate takes both
the examinations together and fails in the qualifying part, he wil l
not be considered for the competit ive examination of that year or
ti l l  qualif ies in the qualifying examination.
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Hence,  as  per  Rure  4  0 f  Arpend ix  i l r  o f  rES Group,B 'RR 1gg1
passing of DQE and LDtrE was must for promotion against 1/3,,J
quota of vacancies, In the instant case the respondents mentionecl
a t  s l ,  N o .  6 ,  7 ,  g ,  1 0 ,  1 1 , 1 2 ,  1 3 ,  1 4 ,  1 6 ,  1 2 , 2 0 , 2 9 , 2 4 , 5 6 , 5 9 ,  1 1 0 ,
136'  137, 139, 139, 140 and 141 passed the LDCE herd in 2000
and resurt of that was decrared in 2002, hence they have right for
seniority against 1B'd quota onry after 2oo2 and the rest
respondents passed bQg ano LDCE herd in september 2003 and
resurt of that was decrared in 2004 and as per TES Group ,B' RR
19gl they have right for seniority against 1/3d quota onry after they
passed the LDcE, But their seniority was assigned before
22'07'96' which is wrong in eyes of law. A chart of all candidates
including private respondents showing the detail is annexed here to
and marked as ANNEXURE A-9.

4'20' That, since the persons who were arready promoted on the post in
the years 1gg4 and 1gg6 were aggrieved by the seniority assigned
to the pRrvATE respondents, therefore, they had fired objections to
the seniority rist dated 1.2.2007 issued by the Department of
Telecommunicat ion.

4'21' That, aggrieved from the impugned seniority rist by which the said
prrvate Respondents were assigned seniority fro;n the date of
occurrence of vacancies, some sDEs of BSNL orissa Terecom
circre fired a writ petition beari'g f,,ro.9256/2007 before the High
court of orissa chailenging the assignment of seniority to the said
147 SDEs from the date of the occurrence .f ,re vacancies
retrospectivery. The said writ petition came up for hearing before
the Hon'bre High court of crrttuck at orissa and vide order dateci
21.8.2007 stayed the seniority rist dated 1.2.2c07 subject to the
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